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led Opinion # 42709 an@ Order== for the reasons stated, the injunctive applicati: 
of the pltifs. poe be denied and the cause will be dismissed. @ ordered 


DUFFY, J. m/n) 


Filed summons and return-served the folowing: 
Michael J. Codd by Lt. Brennen on (6=26-756 
New York “ity ¢4o Carperation Counsel by Anma Schonbuch on 06-26-75. 


Abrhham L. Beams by Lan. Gersen on 0-26-75. 


preliminary injunction, ete. and from the fimal judgment entered on 07-01-75. 
Copy tot Corporation Counsel, of the “ity of N.Y. Ite 7-7-75~ 


Filed pltffs' affdvts and Order to Show Canee for preliminary injunction and 
temporary restraining crder.=-- that no bond or surety be posted by pltifse 


Rete 6-30-75. DUFFY, J. 
Filed pltffs' affdvt. of Ronald 4. Schectman in support of application for a ~- 


temporary restraining order and pre’ iminary injunctions 


Filed pltffs' memorandum of lawe 
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pltffs' motion for a preliminary injunction. 
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MMONS IN A CIVIL ACTION - . P 
Summons in Civi Action 


Wnited States District Court 


FOR THE 


SOUTHERN DISTRICT 


CIVIL ACTION FILE NO TE Cw Shah 


SUMMONS 
acc ACTIOD 


ULA OI ‘ 


ota Liana 
LA Die 


Neoul this Summons is issued pursuane to Rule t of the Federal Rules of Civil Procedure 


each individually and on behalf of all 
others similarly situated , 
| 
> 1a CitTs, 
-against- 
3 a A arr 
COMrLAINT 
ABRAHAM I EAME, i lly and in 


his capacity as May he ty of fr 
~ ar ~ — . . . _ cr cc¢ Tr al, 
New York,MICHAEL J. CODD, individually CLASS ACTION 
; : f ee cb i Pun te CR DR: 
and ir his capaci t as Police Commissioner / L ° 3124 
f the New Yor city Police Department, ? 
and THE CITY OF NEW YORK, as a public 
e€ [ . 
erendants, 
Sik iio 5 ack: ie det vw laa ochre 0) a plchueh ik a pdt mca a eae 
reliminary Statement | 
LS BOSE ES OE 8 AoA AAS 
This is a class action for declaratory and 
,* Fl r & & 5 - 9 " 
inctive relief irsuant to 28 U.S.C. 992201 and 2202 res- 


pectively and 42 U.S.C. §$1983 and 2000e-2, to protect plaintiffs | 
herein and the class which they represent from deprivatia@ of 


certain rights, privileges and immunities secured by the Due 


>ess and ue Protection Clauses of the Fourteenth Amendment 
f the United States Constitution, Injunctive relief is sought 


to enjoin defendants from terminating the employment of any fe- 
ale Police Officers employed by the New York City Police Depart- 
ent. Neclaratory judgment is sought declaring that the proposed 


actions of the defendants in terminating the employment of female | 


Police Officers employed by the New York City Police Department 


are unconstitutional and void as applied to plaintiffs and all 


° 
5a 
Complaint 
j 
! 
ther similarly situated female Police Officers, | 
Juri tion 
2; Jurisdiction is conferred upon this Court by\ 
2 pee. 1343(3) and 1343(4), providing for irisdiction in 
| 
this Court for an action to address the veprivation, under color | 
oF state lai of rights, privileges and immunities guaranteed by 
the onstitution of the United States and to secure inju tive 
and eclarator relief authorized DY +2 os..G. 1983 a 2000e-2. 
his iS an acti- eeking redress for the deprivation of the con- 
| 
stitutional ard civil rights of plaintiffs named herein and all 
others similarly situated, secured under and guaranteed by the 
Fourteenth Amendment to the Constitution of the United States and 
under 42 U.S.C. 991983 and 2000e-2. 
2 ‘ i ? ee gett ee Pie Pe ag ee as 
Se This Court is authorized by 42 U.S.C. 19383 
and 2000e-e to grant the relief herein requested, 
Class Action A] legations 
4, Plaintiffs bring this action, on behalf of 
themselves and all other female Police Officers similarly situated, 


as a class action pursuant to Federal Rule of Civ Procedure 


23(a) and 23(b)(2). The plaintiffs are members of ac 


taining approximately 450 members, which class is so nerous as 

ty ake toinder tmora i cab] ramnoaced " 5] r e . 
Oo make joinder impracticable, composed of female Police Officers 
who have received or wiil receive notices that their nloyment 


} 


with the New York City Police Nepartment will be terminated 


on June 30, 1975 


6a 
Complaint 
Tes Each plaintiff and member of the class is an 
adult female itizen of the United States who holds a perinanent 
appointment in the classified fil service the City of New 
Y k and is loyed by the defendants as a Police Officer in the 
New Y K CI -olice Depa ent. 
6. The Plaintiffs named herein will fairly 1d | 
adequately protect the interests of the class in that thei: utual 
and separate laims are typical of the individual claims of the 
embers of the class, there are no conflicts of interest among the! 
nembers of the class, and there are questions of law and fact com- 
} tne ass. | 
hi Final injunctive and corresponding declaratory! 
| 

relief with respect to the class as a whole are appropriate in 
that defendants are actin m grounds, challenged by plaintiffs 

named herein, generally applicable to the class. 

Oo. The defendants have acted and proposed to act 

on grounds generally appliceule to the class, thereby making ap- 
eo propriate final injunctive relief and corresponding declaratory 


relief with respect to the class as a whole; to wit, they have 
notified the plaintiffs that their employment with the New York 


@ City Police Department will be terminated on June 39, 1975. 


Parties ! 
y. The plaintiffs in the action are | 
} A. Beraldine L. Acha, who resides at 10 Water 


side Plaza, New York, New York 10010, is a Police Officer with the ! 


(ae Yew York City Police ‘epartment and has served therein since 
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May 29, 1973. She is presently married, and earns the same amount 
of money as her husband, approximately $13,000 a vear. Beraldine 


L. Acha provides the sole support for her 9 year-old son by a 


) yrevious marriage, of whom she has custody, She received notice 
on June 24, 1975 that her employment with the New York City Police 
Department will be terminated on June 30, 1975. 

t B. Arlene M, Egan, who resides at 80-20 | 


249 Street, Bellerose, New York, 11426, is a Police Officer with 


the New York City Police Department and has served therein since 


’ June 25, 1973. She is divorced and has custody of her |]4-year 
old son, whom she supports, Her salary of approximately $13,000 , * 
is her sole source of income, 
) - . . 
10, The defendants in the action are: 
A, Abraham DD, Beame, individually and in his 
capacity iS M y Pr oF th Ci ty of New Y rk . { 
’ 
B. Michael J. Codd, individually and in his 
capacity as Commissioner of the Police Department of the City of 
) New York, 
C. The City of New York, a municipal corporation 
duly incorporated under the laws of the State of New York, and 
' the public enplcyer of plaintiffs and each member of the class. | 


Factual Allegations 
akg Commencing on or about May 21, 1975, plaintiffs,’ 
and members of their class, were notified that their services 


with the New York City Police Department are to be terminated 


on June 30, 1975. The defendants plan to terminate che services 


of 5,000 Police Officers. As of June 24, 1975, 4,000 notices had 
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er jiven roximate 37 | » femal Police Officers. When 
the fina ‘ notices are aive ; is expected that all of the | 
approximately 450 female Police Officers appointe! since Janua 
1973 ll be terminated. A copy of the notice served or 
é t f Arlene M, J ’ n | identical in substance itn 
a ) ict not i € serve ri ( ) r; served on the Jaintiffs and 
he ember of the} la : j annexed hereto as Exhibit 
A | r é } vr ré eof, 
12, There are currently approximately 30,374 
\ . : ea p ; n ar ! 
emb « f the ini f rmed force of the New York ity Fi lice YVepart- 
ent } ] tnece tnere are a proximaet e] J 2) ,669 me les in tne 
ran te the f lice Officer j 618 female: n sai ra 
and title. A copy of the Sworn Personnel Data Report of the New 
' City Police Department, dated June 12, 1975 is attached 
heret as Fxhibit ''B and made a part nereof, There are approxi- 
} 
| 
ately 724 ( currently employed in the uniformed force of 
the lice partment. 
j 
a. Prior to January of 1973 there was a quota of 
| 
approximately 354 women to be emploved i toto in the uniformed 
force of he Police Department, with 223 women in the title of 
Poli cewoman, Copies of the Sworn Personnel Data Reports of the 
Ne rk City Police Nepartment dated December 28, 1972 and Feb- | 
rua 1, 1973 are attached hereto as Exhibits "C"' ard "D"' and 
jade a part hereof, The quota was not lifted until February of 
1973. opies of the Sworn Personnel Data Reports of the New 
yrk ity Police Department dated February 8, 1973 and July 5, 
1973 are attached hereto as Exhibits "E"' and "F'' and made a 
part hereof. 
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14, Prior to 1973, women in the Police Department 
served in the citle of Policev man and men served inthe t le f 
Patrolman, It was only in 1973 that tne two titles were erged 
into the title ot Police Officer 

1S. Prior to 1973, the vast majority of e 
appointed to the Police Department were initially assigned t« 
the Bureau of Policewomen, where men were assigned to pre 
throughout the City. 

16, Prior to 1969 different examinat Ss were e 
for the position of Policewoman and Patrolman. An examinati-« 
the position of Policewoman wes en in 1964 and another 
1969, Examinations for the position of Policewoman were é 
ap. oximately every four years. During the same period of t' -e 
several examinations were given for the position of Patrolma 

rr In 1969 two examinations were given; No. 908 
for the title of Police Trainee/Patrolman, and No. 9081 for the 
title of Poli cewomar See attached Exhibits "G' and "'H", 

18, Although two separate examinations were an- 
younced and the examinations were administered separateiy, tl 
exami rétion questions were the same and the examinations were 
graded in the same fashion. Separate eligible lists were, never- 
theless, established as a result of the two examinations. 

19, As Exhibit "G'' and 'H" show, and as was applied 
in practice, Examination No, 9080 was open only to men who 
were 16 years of age on the date of the written examinati and 
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17 years of age on the date of appointment. Such men were eligible 
for the position of police trainee, which position would evolve 
into the position of Patrolman upon the reaching of the 2]st b :th- 
day. On the other hand, Fxamination No. 9081 for the position of 
Policewoman was open to women not less than 19 years of age on the 
jate of the written examination, There was no trainee position 
made avallable to women, 

20, There was a job freeze on hiring by the New 
York City Police Department in effect from approximately 1970 to 
January 1973, During this period of time there were no appoint- 
ments made directly tc the positions of Patrolman or Policewoman 
although males whe had pa d previous examinations and were at 
the Police Academy in a position of police trainee were appointed 
to the Police Department at this time, 

20; When the job freeze was lifted in January 1973, 
it was determined by the then Police Commissioner Patrick J, 


Murphy, that men and women should be appointed from separate 


, 


{ 


};sts on a ratio of four men to one woman, regardless of comparati ve 
grades on the examinations, Although all the women appointed 
to the Police Department subsequent to January 1973 were appointed 


from a list established as a result of Examination No. 9081, men | 


were appointed from five different lists. 


ho 
RO 
. 


On information and belief it is alleged that 


men were appointed to the title of Police Officer prior to women 
| 


who had taken the same 1969 examination and received higher grades, 


Fi 


lla 
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ol icewoma r T “gec i ae title | olic U C 4 Men 


underwent 


e€rinanent basis. 


termination 


class would 
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28(b) 
|The action of defendants herein complained of is facially,patently 
} 
and statistically discriminatory, to wit: 


' CHART #1 


COMPOSITION OF POLICE DEPARTMENT AS OF DECEMBER 28, 1972 


of Female Approximate Size % of FPO 
Police Officers of Uniformed Force 
223 (active) 29,532 (active) 00.75% (active) 
29C (quota) 30,816 (quota) 00.94% (quota) | 


| CHAR’ #2 


COMPOSITION OF POLICE DEPARTMENT AS OF JUNE 12, 1975 
\ 618 (active) 30,374 (active) 2.03% (active) 
| quota unknown 35,219 (quota) 
! 
|} 
i) CHART #3 
! COMPOSITION OF POLICE DEPARTMENT AS OF JULY 1, 1975 
‘Total Unif. Force # of Female Police # of Male % Female 
|" Officers Police Officers Police Officers 
26,374 347 18,040 1.325 


APPOINTMENTS TO POLICE OFFICER: JANUARY 1973 TO DATE 


of Male Police # of Female Police Total Female Police 
! Officers Officers Officers 
4,246 513 4,759 10.789 
j) CHART #5 
i PERCENTILE REDUCTION IN POLICE OFFICERS TOTAL BY SEX ! 
—_— —— —— | 
i Female Police Female Police Officers of Female Police} 
Officers Term. As of June 1975 Officers Term. 
7 371 618 60.03% 
i Male Police Male Police Officers % of Male Police | 
| Officers Term. As Of June 1975 Officers Term. 


3,629 21,669 16.75% 
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29. e resultant loss, image and inju to the 


r class would be serious and 


plaintiffs and the members of th 


30, 0 1 or abd It June 25, 1975, plai Ci tts duly 
filed complaints with the New York City ommission on Human Rights 
and the United States Equal Employment Opportunity Commission, 
which in substance, fact and law sets forth claims as those here- 
inbefore stated. A copy of the complaints duly filed with the 


New York City Commission on Human Rights is annexed hereto as 


Exhibit ie nd ade a part hereof. A copy if the complant July 
filed with the United States Equal E loyment Opportunity Com- 
14S6Sion is annexed hereto as Emhibit "J'' and ade apart h cs 
Upon information and belief, no action can or will be taken by 
t he espect e agencies for or 1 behalf of plaintiffs herein 
Hriec. t June 30, 1975, where n plaintiffs and/or the members 
f he ass wil] e rrepar | injured by defe it action 
herein at issue. 
7 There has been no previous application by the 
] itiffs for the relief sought herein, 
The Vic lat ions of Law 
32. The actions of the defendants in including 


embers of their class in the proposed terminations 


plaintiffs ar 


based on inverse order of seniority is not necessitated by busi- 


perpetuate previous and invidious sex dis- 


crimination practiced by the defendants, It will result in irre- 
} } 
yarable injury to plaintiffs and bers of their class, since 


the ability ¢t upport themselves and their families, which in- 


ation of the Due Process and Equal Protection 


juries will 


Clauses of the Fourteenth Amendment to the United States Con- 


. 
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stitution and 42 U.S.C. §§1963 and 2000e-¢. 

33. Each plaintiff and member of the class has no 
adequate remedy at law and defendants are threatening them with 
irreparable injury and will cause them and all other similarly 
situated irreparable injury unless enjoined by this Court. 

Prayer for Relief 

plaintiffs respectfully pray on behaif of 
therselves and all others similarly situated that this Court: 

A enter a declaratory judgment declaring that | 
the proposed termination of employment of olaintiffs and each 
member of the class herein violates the Due Process and Equal 
Protection Clauses of the Fourteenth Amendment of the United 
States Constitution and 42 U.S.C. $$1983 and 2000e-2; 

B. make and enter a permanent injunction, and 
pending the hearing and determination of this action, 4 pre- 
liminary injunction restraining, prohibiting and estopping the | 
defendants, and their servants, agents and employees from con- 
tinuing the policies and prectices of the defendants, including, 


but not limi i ta, the vroposed termination of employment of 


i ffs and members of their class as hereinbetore set 


- 
—_ 
ct 


the plai 
forth, in violation of the Due Process and Equal Protection Clauses 
of the Fourteenth Amendment of the United States Constituion and 


42 U.S.C. §$1983 and 2000e-2; 


CO: allow plaintiffs their costs and disbursements 


herein as well as reasonable attcrneys fees; 


Complaint 


grant such other and further relief 


pe proper, 


MURRAY A, GORDON, P.C. 
Attorneys for Plaintiffs 


BY: 
~ MARINA A 
Office §& 
666 ihird Avenue 
New York,N.Y. 
Tel.No. 212-661-7900 
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?June 20; 1975 


Dear Officer Arlene Egan: 


Mayor Beame joins me in expressing our profound regret 

and deep personal concern that the City’s fiscal cr 

a to lose your valuable services at this time. 
e effective June 30, 1975. 


isis requires us 
Your termination is 


Your name is being placed on a preferred list and you 
will be eligible to be rehired when fiscal conditions 


improve. 
A Job Referral Service has been established in the 
e Employment Division of the Department. This service will coordi- 
nate with other City agencies and with the private sector in 
seeking employment for you. You can avail yourself of this ser- 
vice by calling 374-6818. You will be given all possible assist- 
ance in obtaining employment. 


We hope this service will be of help to you in these 
trying circumstances. 


Sincerely, } 


Le, | OK 
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Affidavit of Cornelius J. Behan 
id } ACCOY UfLY, Your cde il ImMmLt that the 
Police De; mn& not only has acted in complete accordance with 
the statu! ndat re rding the terminations, but hus been 
ompletely onsive on its own to the changing social patterns 
of the last | years. 
iF your deponent respectfully urges that 
plaintiffs’ tion for preliminary injunction be denied. 
a J. BEHAN 
Sworn to bef: me 
this 27th ad of June, L975 
Notary Public 
nF? NEY 
Notary Now York 
Ni ) 
e Niertificy F te 
Cor 
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‘ , , STATI affidavit of James M. Sullivan 


COUNTY OF NE‘? YORK : 


' | f the York City Police Department, and 
a rimy . vw miss) - ae edcaee io — IC 
is THI See a igs GeO 1 , AS a public employer, 
} | 
| 
& Defendants. 
= 
beiae ceaceesat. ancolea pe Ne Oe ge ay EN TR eben: BEAN ee ee Ope EE Brey toe 
[een : ade: PLIERS es nt 
| 
: 
r . An ron? "\DY ‘ 
|' STATE OF NEV RA g ' 
| 2 SS 
¢ | 
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r rerry + « ‘ c TTAR eo 7 , ta) a 
Bowie Cmry JAMES M. ULLIVAN, being duly sworn, 
fe deposes d ayer 
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: Deputy Commi roner / nistration, New Yorr City Police Department 
/ nd the ¢ fiscal offierr of the New Yor! City Police Department. 
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Affidavit of James M. Sullivan 
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( S called.) 
MR. SHECHTMAN Plaint 
HE COURT: Defendant re 
MI I T res, your i 
I CO Let nx 1@ar 
i Mis gan. 
nt { C MAN four Ilo 
SHC an, wIpeaxriys on behalf of 
I am associated with the firm of 
It is my understanding 
- referred the attorneys for the pa 
ef SEC ve Frank.. 
i I think it would be app 
5 ence to tnat case and discuss tha 
applicable here. 
7 There the Second Circui 
18 ess of a temporary restraining o 
on the facts and cited three gene 
20 which were relevant to its determ 


9 cane ei i : 
& 21 erned factual 


VOS res which whe 


) - + 


22 act would not require yenerally 
Cte 

23 of the facts prior to the is 

a Order. 

25 The final category or s 
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DISTKICT COURT REPO 
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iff is ready. 
ad ? 
onor 
from counsel for s Acha 
nor, ! Lame 1S Ronald Il. 
the plaintiffs herein. 


Murray A. Gordon, P.C. 
that last Thursday you 
rties herein to the case 


refer- 


t considered the appropriate- 
rder issued prior to a hearing 


ral categories or situations 
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ination, two of which cor 
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near 
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was one 


hearing, 


t lasts 


S one in 


direct c 


today is 


7 


i be £il 


ch the ad 


PDO TY. 
FROSL : 
cp crimes 
SHLECH TM 


COURT: 


€ is necessary to 


JUTHERKN DIST | COURT RiPORTERS. US COURTHOUS 


which the Court found indeed would 


some exposition of the facts before 


ltuation was clearly not here before 


~ 7] y *harr } “Y ac -, = . 
voiving a snarp dispute as to fac 


Ontradiction, they ra 


to be res 


tw 
U 
@ 
r 
be 
Cc 


sOlved before the me 


ie oe =a Bae See ae 
1erTre. Particuiarly 


the affidavit of the plaintiffs that 


ec with tis: Court, use me, thi 


efendants will be filing -- 


Have you got an affidavit? 


We didn't 


~ 


AN: An an 


All, right. 


filed it? 


have service, your Honor 


I gave it to them. I will give it t 


additional affidavit on be 


ah DIL 


What you are telling is 


have an evidentiary hearing 


> 


halt 


you 


a 


70a 


Transcript of Hearing 


TIT’ CLIT PARTY « om , ‘ ala 
- SHECHTMAN : That 1S correct 
) ra +1 £ y > U iers ta 7 ‘ u 
- Vi + - 441 + AMINA 9 tdi YyVuU 
My me ‘ 
4 n ~ 
° >» ix Onor. 
T r e imy a+ + oe 
ru UT 1 yu gentlemen considered stipula 
$ ) 
ing ( ict 
—mnD , vour ar h iven 
Lhe tO, ir nor, VE NaAVeNC. 
he reap . : a m 
Lila.’ ‘Tat il gc such mignt be gone ln a 
matte yx yi 3 { irse. 
Phe farte -lied non ae ca nravidead } -s eally 
Line ractS rei1edad upon are tnose providacedad bdaS1liCalily 
= ( uy ¢ win 90 | ane he Da sa Darn toy . + 
by the City of New York and the Police Vepartment. 
a) ~ T ¢ ar rc ~ . rt . 
! i Yo you want to bet? L you want to 
+ } + = ~ + » 
>TIPULATC Ci CS; 


ReTD ~ v 2 — 7 . 3 5 ti ets 
Ive rour iOnNOr, I lave discussed that IOS 

; & T r . ria ~ + ) nnaci + 
SLOTLICY, OUt ti i git, i wou Lixe to state our position 


on that for the moment and that is that even assuming 
arguenao, as plaintiffs have alleged, that there has been some 
form of past sexual discrimination that the cause of 

action before your ilonor is one that addresses Section 80 

of the Civil Service Law and in some form that doesn't come 


gut directly stated that ‘2 application of that statute 


is violating certain due process and equal protection rights 


of the plaintiffs. 
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‘har Siltion the city would b that 1! 
a 4 ’) rng y } . ar ecve Kaa! 
following a bona fide seniorty system -- 


a Si 3 d ee df iny at ACK On that ( t1on 

>) hould be brought under 1 .@ , United States Code, 

od 
¥ Section 2284, is that correct 
7 MR. | ST nat 1S correct 

Py ? LiHiE COURT: That is what I thought Su wer oing 
Y to say. 
10 MR. TMAN: Your Honor, if I may interrupt. 

* 1] Counsel for the City has also given us a memorandum law 
12 where they are taking the position that a three-judg irt 
13 is not appropriate here. 

& 
i4 THE COURT: Sure, but they are arguing if we are 
15 wrong in that, we ought to have a three-judge court anyway, 

16 right? It is what is known as inconsistent defenses. 
\7 Si ‘I 1 May I address that issue, your 
15 or? 

& 19 THE COURT: Sure. That iswhat I am here for. 
20 I want you to educate me. 
2) MR. SIHECITMAN : Pirstly, I ‘think it is. both 

|@ oc ya 
a inappropriate and inaccurate to characterize this case 


| os as a challenge on Section 80 of the Civil Service Law. 


ally at issue here is a local 


29 particular and specific application of the statute where 
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; icrelin 
¥ } [I respectfull refer the Court to Gri LN Vv: 
- ’ « ~ 4 - rT . 7 * fa Be | < ) 
) ( . nogd yf rince Ldadward nty, 3 ewe , ’ 
“— . on de ~~ = . - - : 2s «sl ~ , 7 two 
: crit : ne state maSSec certain statutes which allowed 
m Dr vel , --} > . +] ; ) On t - ~ ° } vot 
Prin = Ward ount Scr Gy > ( WI} in ncire sCiNOO 1 > 1 
& in that county 
5 wm . - f , ' 
, i ] burt 1g that npecause it i 1OTt i 
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, c tay igs ~ , } . , Vel } ' lie + ry 
f tatewld appili2cati i becauS it was a local mopsLCcaction 
4 ’ } 
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_ ;. > +e € =a } ir - + | 1c lath 
tne statute, o iocal interest, that a three yuac court 
2 YVaS not appropriate. 
° cat . Mannv lowerc y Y -. "On ~ 
13 Likewl1lse, Mooay v. Flowers, another Supreme Court 
. ‘ ‘ ea + ‘ i bi. - ; 
i ei SI ly kCaALlING with a stati statu again with ure dl 
S > fae + : > ¢ ni o 
a local ef ct and this being a ecarute cdetermining th 


e composition of a county governing board, the Supreme Court 


17 found that a three-judge court was not appropriate and that 

1A lt was not of such statewide or state effect redquire the 
bd i9 convention of a three-judge urt. 

A) Conversely, Sailors v. Board of Education involved 


2] again county government structure except there it was 
22 applicable to all the counties within the state and the 


5 23 State statute was being applied on a statewide basis, there 


e o4 the Supreme Court did ho.d that a three-judge court to be 
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cutting tnrougn 


not in contraventlol 


stions bas 


1s whether 


yuestion of facial validity, do you think 
attack here would 
application in the particular circumstances. 
THE COURT: Okay, f4an@s 


Now, have you had an opporcunity to go through the 


4 


affiadavit and memorandum submitted on behalf of the Corpor- 


ation counsel? 
IFCHTMAN: Very briefly, only a moment. 
How ma’y witnesses do you have? 


this time there was some question 
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ae : as to whether a hearing would, in fact, 


moirr: Y\TTIDIEN 


} ad ‘ 
we necessary. 


THE COURT: We are going to stipulate to the facts. 
oe ' MR. SHECHTMAN I believe we will be in a position 
e y to stipulate to Ss. 
" THE COURT: How long will it take for you and 
: q Mr., ™Mr.Frost,how long will it take for you to sit down and 
& 
5‘ stipulate these facts? e 
MR. ROST Your Honor, would not have any -- 
® 10 THE COURT: Do you have to get Mr. Richland's con- 
1 sent? 
le MR. FROST: I would have to confer with the 
mn bd 13 Police Department. 
‘ i" THE COURT: Lieutenant Byrne, is that right? 
THE COURT: ‘ -enant I ne, é right? 
19 MR. BYRNE: Yes, your Honor. 
» 
oe THE COURT: You are here basically as the legal 
7 adviser to the Commissioner, is that correct? 
: e = MR. BYRNE: Yes, your Honor. 
19 THE COURT: Did you talk to him before you left? 
9 “0 MR. BYRNE: Yes, your Wonor. 
; * 2] THE COURT: Are you in a position to set out what 
. 22 the facts are? 
; 2 MR. BYRNE: I can stipulate to the facts as 
mm? “A contained in the affidavits submitted by Chief Bowan as well 


“) as a Supporting affidavit from Chief 


Sullivan. 


I thin} 


they 
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accurately set forth the posture of the department. 
THE COURT: I am quite sure that those affidavits 


were drawn up by you and you are a good lawyer. Would you 


believe you argue the facts like they won't quit, agreed? 


MR. BYRNE: I am sorry, I didn't hear you. 
THi COUR Read it. 


MR.BYRYE: I would agree with that, your He 


i@) 
» 
re) 


THE COURT: Now, I will give you guys fifteen 
minutes. You are not to leave this courtroom. You are to 
sit there and figure out a stipulation of facts. Do you 
understand me, gentlemen? 

Unfortunately, this is one of these cases that 
must be decided almost immediately. 

Mr. Shechtman, the police women involved are to be 


laid off as of the close of business today? 


MR. SHECHTMAN : That is correct, your Honor. 
THE COURT: I assume that is. 5 o'clock? 


MR. SHECHTMAN : Whenever their tour of duty 
would have been scheduled. Some would have been on an 
earlier tour. THES “Le not: a 5S to 'S Jeb. 

THI COURT: Mine isn't either. 

MR. FROST: Your Wonor, I might say one thing 


following along the theme of cutting through everything. 
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If for the moment we were to assume the position that 

in the past there had been some finding of secual dis- 
crimination as the facts relate to the Jersey Central ase 
cited in our brief where there definitely was a finding 

of racial discrimination, there the issue was not what hap- 
pened in the past but how the bona fide se’ iority system 
arftfecteithe present and they said although it did affect or 
nave a greater impact on the blacks that since it called for 


a bona fide system -- 


THE COURT: Mr. Frost; I am sorry, I am going to 


cut you off. [he basic determination made in any of these | 
cases depends upon the facts. Each and every case depends 


upon tne determination of the facts. I have recognized that 
what you are trying to do and what your opponent is trying 
P 

to do is to point out to me that there are certain cases 
igous, but I really don't want to hear about 
them until after such time as you guys have 15 mi:utes 
to stipulate to the facts. 

MR. FROST: Your llonor, not to*‘postpone the 
case onc bit. 
Pik COURT: I am not postpoing it either. 
MR. FROST: I understand the importance, but 


I don't think I am in a position to gs ipulate -- 


THE COURT: Call yourfirst witness. 


ao 


take 


call your 


wno is he? 


to try to 


by the pla 


Honor? 


thing in p 
zt. 
minu 


in. (2S 


15-minute 


THE 
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Do you want to try 


first witness? Com 


MR. FROST: It is the plaintiffs' 
MR.SHECHTMAN: We will defer on the 


MR. FROST: It is not my motion. 


Call your 
Stipulate or not? 


MR. FROST: My statement was -- 


first witne 


case, 


your Hlonor. 


basis -- 


ss. Do you want 


THE COURT: Do you agree to the facts 
MEE E? 
MR.FROST If we might have one moment, 


COURT: No,now. 
I am willing to give you 15 
roper fashion 


Call your first witness. 


SOMPTRIERIN TESTI r COLRL RIPORTERS, US COUR 


ance apparently you 


are. 


four 
jon't want to 
MR. FROST: Your Honor; Twill attempt to stipulate 
tes and we will then see where we 
THE COURT: You had best. All right, we will take a 
break. 
(Recess.) 
(In open court.) * 
THE CUURT: 1s Civil size. 


Beraldine 


as. Sec 


out 


minutes to get this 


Acha v. 


~ 


MAT 
Wucted 1n 
ARR 

} " 
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ise i . 
I have a belief that possibly some of the facts 
, : ‘ 
ight ave been stipulated. 
M I think some of them, your Ilonor. 
THE COURT: Good. 
MR HECHTMAN : Maybe we muld run thr mn. 
, A tie eee } ; ; - He + aA th ha 
ty list indicates that it 1S stipulated tbat there 
~— + v-aAm.InN yc on 7? a = , |- ) 
were two police women examinac_ons conducted -- strike that 


y 
. 
xy 
~~) 
a 
WY 
' 
ct 
- 
ce) 
co 
~ 
fu 
ct 
0 
. 


- SHECHTMAN : A police woman's examination 
1968. 


» PROSP: (So st.pukated. 


MAY mm} 


.% I[CCTMAN : That in 1973 the title "Police 


tie COU UT's Lieutenant Byrne, how about it? 


examination 


%~ BYRIC: For the purpose of the Budget Bureiu 


re not merged. Internally within the 


hey were merged into one title. 
COURT: We are agreeu as to that stipulation. 
- SHECHTMAN : In 1973 a police officers 


was given for which applicants -- 


E COURT: Let me get it drawn. Stipulated? 


sex, right? 


xaniina 
examinations 
period. 

according to 


Hic 


tions 
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Honor. 


lative 


Yes, your Honor. 


IMR AT. 
ALLAN 


rT , 
W1ltn 
r 

Hold 
~ "OrEMATAAT. 
SilE CH TMA : 


PROST: Yes, 
COURT: 

With 
police woman 


for 


There was a 


the plaintiffs" lawyer for 


also 


ven 


Without 


respect 


there 


examination botn 


positions on 


performance 


to the 1964 and 


were 


position of policeman given in the same 


‘68 


police woman. 


claims that during the period fron 


to '68 there were more than just two examinations 


policeman. 


would use the 


term patrolinan. 


examination 


i ve 


t~ 
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THE COURT: Sure, stipulated. Go ahead. 


CHTMAN : That for each of the 1974 and 
1968 examinations the written tests were identical to written 


tests given for the title of patrolman. 


MR. FROST Yes, Our Honor. 

TE COURT: Do you know, Mr. Frost? Check with 
Lieutenant Byrne. . 

MR. FROST [hese are things we conferred on. 


THE COURT: You ree, that is the fact? 


ve) 


MP cur 


IR. SHECHTMAN : However, as part ot those exam- 
inations there were d.fferent and distinct physical and 
medical tests with different height standards among other 
standards. 

MR. FROST: Yes, your lHionor. 

MR. SHECITMAN : That for the 1973 examination 
there were no distinct or different physical and medical 
tests or height and other such staudards between men and women 


candidates. 


THE COURT: Is that true, counsel? 


MR.EFROST s jell -- 
TilE COURT: I have a certain amount of doubt about 


es 


] 


MR. FROST: We would have a great deal of 


difficulty stipulating to that, your Honor. 


\q 


. ‘ S: 2 
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THE: COURT: Is it -@ Little bit 
counselor? Believe it or not -- 
MR. HiSCHTMAL : Possibly I can 
THE COURT: Do you want to back 


examination of a woman is different 


examination of a .ian. 


MR. SHECHTMAN : The standards 


examinations were ideaticas for both 


MR. FROST: Your ilonor 


here who actually conducted that 


4 


without having 


test fron 


than 


= 


too bro 


narLlow 


the 


for the 


the 


Department of Personnel of the Police Department, 


is nobody present in court today 


stipulate to that fact. 


The 1973 examination bo 


that could 


th 


physica 


1t uown. 


physical 


there 


ly 


possibl 


was intended by the city to be as equal as possible for bot! 


men and women. Could you stipula 


MR. FROST: Yes, we would, 


T; Okay, fine. 


Counsel, do you object to 


pleasc? 
THE COURT: Sure, read 


(Read.) 


te 


to that? 


your 


that? 


it back. 


Rib 


Honor. 


*“CHTMAN : Cculd I hear that read 


back, 


16 
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: 
MR. SHECHTMAN vhen given, yes. | 
THE COURT: When alven, sure. Go ahead. 
MR. SHECHTMAN : We have also had a stipulation 


that the sworn personnel data, forms entitled "Sworn 
Personnel Data" annexed to the complaint here as Exhixits 
C, D and E and dated, respectively, February l, 197 
June 12, 1975, December 28, 1972 and February 8, 1973 
represent reasonably accurate data with respect tothe 
composition of the New York City Police Department? 

THE COURT: Mr. Frost, it si your documents. 
I assume when counsel for plaintiff says that it is reasonably 


accurate you would agree to thc“, wouldn't you? 


MR. FROST: Reasonably accurate, right, yes. 
THE COURT: Okay. 
MR. SHECIHTMAN: I believe we can always 


stipulate that a total of approximately 6,529 persons 

in the rank, in the current rank of police officers are 

as ofnow contemplated to be laid off. 

ROS'I': Your Hlonor, we would stipulate to that 
and just add in there that that is pursuant to the 

crisis budget which has not finally been made. 


MR.SHECHTMAN: I have no knowledge as to the 


motive. 
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Fee ea See eet cared : sas 
@ ~ tHE COURT: All right, it doesn't much inatter. I can 


) draw a reasonable inference. Go ahead. 


=r f : 
oy i MR. SHECHTMAN: We can further stipulate that 
approximately 500 of those 6,529 are or will be women. 
t . , r ~~ x . . h 
. MR. FROST: Your Honor, that figure, although the 


, plaintiffs originally in th2ir paper used 371, we used 500 


: k ause 1lt 1S not clear how many of those women actually 
y F the ae , . | he te } a — £ 2N0 c +h + 1 } 
left the job so we used the outside figure of 300 as the total 
10 , -c } hh, ; ; ~ o , } Jer 
® ay impact that could possibly occur, but it is not completel, 
bi clear at this time. 
19 , TTT OLIMAR AT ni ° “ « 
—* MR. SHECHTMAN : We will accept that. 


. THE COURT: If you produce witnesses they would 
testify to approximately 500. 

15 MR. FROST: At this time, yes, sir. 
IE COURT: Stipulated. 


L/ Mat ClIpsCriimaan 


SHE TMAN That exhausts what we were able 


e 18 to exhaust. I believe if we were toproduce witnesses 
19 there are certain other facts that might be adduced herc. 
20 THE COURT: Come on now. 


7 21 MR. SHECHTMAN: Mr. Frost, do you have the 


? r + ~ mm : M 
23 MR. FROST: I will in a moment, your Honor. 
a THE COURT: Open it up to page 8-B. 


“) MR.FROST: Yes, your Honor. 


J 
_— 
wed? 
\ 
\ 
. 


to 
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tHE COURT: Have you got it? 

MR. FROST ‘es, your Honor. 

THE COURT: Lelutenant Byrne, look over his shoulder. 
MR. SHECHTMAN : WE have revised those. I think 


+ 


1t would be morehelpful to the Court -- 
Hii COURT: You mean you have changed m? 
MR.SHECHTM, Only to reflect a clearer picture 


If you look at the a vit submitted today and the copy o 


rh 


the city I believe that is the same-- 

THE COURT: Have you got the affidavit, page 2? 

MR. GROSS: Yes, your Honor. 

THE COURT: As of December 28, 1972 would the exty 
be willing to stipulate that the quc.a of female police 
persons was 355 out of a total of 26,414 or thereabouts? 

MR.FROST: Your Honor, the only way I would have 
of comparing that would be to the charts that we would look 
at as exhibits to the cplaint and we have already stipulated 
that those reasonably represent the figures. 

THE COURT: They reasonably represent them. Youthink 
that those personnel data sheets really do reasonably 
represent the figures, is that correct? 


MR. FROST: Yes, your Honor. 


All right, counsel, what else do you want to 
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th in addition, your ilonor, we believe it can be 
estay]li ed tnat the written tests for patrolman 


written test for police women are identical but bec 
the quotas, which are set forth in the Police Depar 


reason of those examinations were appointed prior 


because of tne the department. 


policewomen 


were 


assil 
bureau and were 


regular patrol 


autl 


Moreover, that in the period in which 


were two examinations for police women there were 


2xaminations for either patrol officer 


ent 


called patrol police 


trainee. 


During the period of a job freeze under 


Administration between 1969 and 1973 no women were 


che entry of the uniformed 


ment while, however, men in the title of police 


received lower scor 


S DY 
O v 1 


jne 


e 


the 


+ 


~ + e 
OC AS 
S rior 
re 

ee 
lv ILI ISIrST 


SSirtication 


he Lindsay 


hired into 


force of the Police Depart- 


officer 


trainee were in fact hired into that position and subsequent-! 


ly placed in the position of police officex 


4 


of reaching the 


~ + ~ - 
olicer as 


or patrol 
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o such o,pportunity was avaljiabie co the women. 
naso that credit on these examinations for purpose of stand- 
ing on eligible lists included veterans preference for service 


orces and during the relevant periods here there 


was a adraft to which women were not subjected and, accordingly, 
aid not receive veterans preferences on any elig. +. ga8E 
estabiis for the lice- Department and which credit 1s 
also a Li Ib] t eniority for the purposes of layoff. 

i} COURT: Now walt a second. Are you going to 
tell me that your clients wece discriminated because they 


weren't drafted? That is a little tough to take. 


CHECIPMAY + Th £ fant _ oy ee et ‘is 
ee MOLL lui. [Tne effect nowever, Oli veterans 


oreference as applied I think is just relevant for 


ct 


-he 


} 


record here. I don' think it is disp sitive of the instant 


ct 
ct 


> 
QO 
= 
+ 


am not saying it is. On the cther 
hand, isn't it true that there were women's -- bettr - word 
corps in all of the armed services during this period of 
time? 
. SHMCHTMAN: I believe they were including only 
those enlisted and I believe there were limited quotas. 

THE COURT: Waitwmtil equal protection has been 


ame nded. 


I shall. 


e 4 


d7a 


THE COURT: What we are basically arguing here 
and let me see if I can cut through it: Your position 1s 
that women were discriminated against in the hiring for 
the police force for the period prior to 1973. Because 
of that discrimination they ended up with the least 
seniority. Because they have the. least seniority of 
Section 80 of vis Service Law they are the first to 


go and in fact it works a double discrimination against 


is ae 
One, they were unable to obtain the jobs at the 
beyinning and, two, that they are the first to go, right? 


MR. SHECHTMAY : Precisely. 
THE COURT: Nice tight argument. Let me hear 


what you have to say. Do you want to say something. 

MR FROST: Your Honor, first of all, as I said 
to you before, although we have stipulated certain facts 
there are others tnat we would look to stipulate such as 
and it only occurred to we ufterwards and that is why in 
that 15 minutes we didn't come to it that three times the 
nunberof males took the 1972 exam as females; that this 
number was consistent with the amount of males that took 
the same exam No. 9080 as compared with the female exam of 


9081 so that there wa some basis -- 


THE COURT: Your don't want to stipulate to that, 
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Seliecve it or not, it is necessary. 
ra 
= 1 MR. SHECUITMAN: I think it is irrelevant, exactly. 
e- 
THL COURT: 3@ ahead. 
: MR BROST: The small concise statement that you 
& gave as to plaintiffs' position we agree with, but our 
: defense to that is that althoughwe are not stipulating to 
any past discriminaticn tha’ even if you were to find that, 
AV that that 1S not in the present posture of this case nor 
soupy ay am. P< ieee ee hen Co ae oem pe in Pee, Ae SE ra 
tne type of relief that plaintiffs are seeking and I think thdt 
“ is the one thing that we have kind of forgotten here is that 
the rel feta -_— 
{ my ,ATI DMN 


Lik COURT: 1 .didadn’t forget: Le. 
a 15 MR. FROST: So that the relief they are seeking 


1s that they plan to remain in their positions and as we 


‘ have stated in our affidavits, that will cause that many 

Nale patrolmen with more experience to be laid off 

19 in other words, who have greater seniority. 

20 Our position is that based on a bona fide 

el soarority system, which Section 80 is, that we are following 

os th statute and the statute has state application. The 

© 2 ecoaomic situation in the city is causing us to operate under 
24 that statute and it may cause other cities if they haven't 


25 ilready and I don't know that not to be true that Buffalo or 
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Go ahead. 


So that 
that this is preliminary injunction. 


2ments of proving a pre 
injunction or granti ‘ iminary injunction woul 
irreparable 
counsel of irreparable harm. 
of equitie 
favor and 
and we have 
bond ssued read inc yverc to be 
Also fe sha hey has been 


showing of linood 


Honor. 


to ve heard? 


I would just 


st time we 


day where De t Police Department case 
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j behalf of plaintiffs pending final determinations. 


faa 


ay } ¢ ‘ = } : 
i I woul st like ote that in the y 
= a Se . Involy } tha *Tewalandga > 1 ai y - te mA - +) 
) ca whic involved tne Cieveland Police Department th 


>] Yard Cc -¥ + T2971 ) } Arriv } > 31) c ? “a 
il Civil Service Rule had already been stepped aside from 


6 by the city in application to the layoffs of minorities 


+ + 1 ~ crctram } A E ry) } 1} JF aCaeTIA 

ana 1Ota tC I not peen appJ wnen tiie LSSuc 
+ . . = ¢ aman Tr lec ne + 

came to e layot oft women. in tnis cance tne 


cpar t and the City Department of Personnel 


| 1aS not stepped slGe from Section 89 in determining any 
“— rr he | rf Iawat fe ~ } ~ } \. 
] sciueaule of layoffs as relevant hereto. 


13 In the Detroit Police Department case prior find- 
14 ngS nad been made establishing discriminatory hiring 
15 and promotion practices but more important the preliminary 
if injunction that the Court did order as regarding the layoffs 
ereby not only were fewer 
@ 1s police officers to be laid off and not only were the police 


rS to which the order was directed, which were not 


2%) laid off, federally funded police officers, but no officer 


te 
~~ 


Or female who had not originaily been scheduled to 


22 be laid off was laid off as a result of the Court's order. 
em 


1 23 AS we pointed out briefly, that would not be the case 
24 if this Court were to enjoin the scheduled layoffs as is. 
25 Thank you. 
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~ Liik COURT: Lieutenant Byrne. 


IR. >; Your Honor, the plaintiffs’ memo 
i of law indicates as the question presented whether the use 
> of seniority as a basis for terminating the employment, 
. St. cetera. 
SB 7 The seniority system that they are referring 
i to is contained in Article 80 of the Civil Service L : 
? ve have no 1scretion under that existing tatute to lay 
e 10 off in any other order but inverse order of seniority. 
1] I that the plaintiffs would appear to be inferentially 
. ; ee ; ‘ 
Le attacking the validity of the statute without articulating 
& 
) that attack. 
\4 THE COURT: Mr . At the same time you are 
e 15 moving to dismiss the action in view of the fact that it 
16 was not brought under title 28, Section 2284, 1s that ) ae 
7 rect z 
a ls MRe FROST: 2284, xyight, your Honor. 
19 THE COURP' Both sides agree that i can draw 
20 whatever reasonable inferences I please from the stipulated 


+ FROST: Certainly we do and I am sure as 


ws your !lonor is aware that that would only shift the burden 


9 ~ no = + ; Fy y ~ - + 7 VV , . - or _ nm € 
24 to the cityfor the defendants to come up witn some type of 
95 a . " - AA - ~ 4 1] ha 
2 a basis for their actions n the ° 
HIERN I C RT REPORTERS, Us COUR 


1 ¥ } a = 
Impl1ea that tN 

Le , ~ > YY 

tne stipulatiol 

t + cad i 

bis eS. Ges JUTE 

14 + >j 
rational basis 


ina. 


to 
cr 


yao A Reaas © “ 

~~ but aon’ t worry 
J} ~~ ‘ 
= GO an 
“i MR. F 
«) iSKed me about 
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Ys 
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> Ort as 
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Or! COMpPeC 


ui 
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ROST: 


whether 
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I don't know what 


you Sal 


saying, 


your 


Honor, 


to 


Want 


ure, go ahead, explarn it to me. 
I thought your Honor's statement 
neces that you can draw, since bas 


> + c ¢ ¢ Cc > +} + + 
to statistical facts aa Uhet 26 
a ey ne —— Pe oy a 
IW Tenaants tO COR Up W1ItN SOINC 
+ 4 - 7 a oe , 4- > ae FR 
liing state interest Dy the Gere 


with 


Lil 


aa 


tH 


you now. 


ray, 


It takes me a few times, but I ma 


t takes me a few times sometimes 
’ 


Before we got into that, you had 


we were moving under that section 


bVOR TI 


kead 


ically 


undaer-~ 


too, 


7 
ana 


1 
19 
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I Tee! ress 5. Wi Ht 4 rr Lalliure to state a substantial 
Of JUeSTION. 
ME ¢ [ you have any other motion? 
them now 1f yu have got : 
MR. FROST: Well, the motion to deny under 


y the preliminary injunction that 


~ 


+ >) -£.- } ro NOt far 
the plaintirrcs Nave moved for. 


COURT: Okay. Counsel. 
MR. SHI : A few points. 


MR. SHULOITMAN: We renew our application 


THE COURT: Absoluteuay. You don't need to 
renew it. That 1s the onz I am going to be handling. 

MR. SHECHTMAN : It might be helpful for the Cour 
1f I told the Court to note the case of ns v. Levine 
PLD et. Se 

THE COURT: Is this in your brief? 

MR. SHECHTMAN: No, it 1S not. This is in your 
response to three-judge jurisdiction which point we seem 


returned to. This 18 a 1974 Supreme Court ru 


We believe exactly on point with respect to the juris- 
jiction of the District Court here and yourself over 


instant dispute with reference to a three-judge court 


Transcript of Hearing 


existence of a Substantlai 
jurisdiction of this Court over 


Titie 


your Honor, and again 


submitted today 


very important on 


LJ}, 5 
VolLCn 


1t indicat 


5 percentage reduction of police 
female officers terminated 500. Male 
terminated 6029. 
female 
say 6029? 


Right. 


URT REPORTERS 
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é i Percent reduction in male police officers will be 


These layoffs are to take place today, 
} -- 
1 Chic correct 

® ’ 

iV MR. BYRNE: ves, Sir. 

1} mmryr sA\TIDMm. mM} a ale 

bi Lliik, COURT: Pnanks. 
e A All right, gentleman, I will try and gata decision 

) ‘Ou as f ast a> «64 POs +1 LY can. 


i I assume that neither one of you would waive 


te LO findings and conclusions, 1S tnat ccerrect? 


10 iT? : That &£s. correct. 
1 MR FROST Yes, your Honor. 

° te THE COURT: YOu are not golng to walve 1t? 
19 MR.FROST: No. 


2] Allright. I! weil do. vt: .as: fast as < can and aet’ .t 
~— t rou 


o “ Co. ‘sel, I want to see both of you in the robina 
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LUNI LATTES STRICT COURT 
| N DISTRTCL OF NEW YOKK 
ALDI ive ACTH nd ARLENE M, EGAN, ; 
i y lividually nd on behalf of 
ll others imilarly situated, : 
on ee “-< OPINION AND ORDEF 
ea Plainti‘rfs, : 
7S: Civ. 3128 
-against- ° 
° a 


: ; , ne ; “ak a iarahins ae ; 
a tow York; MICHAEL J. CODD, indl : 
‘ V1) lly na + yi ca r >ity c 
“ —| 1ua Ly a i 1 Th S CrdpacCd y as 
} lice Ce nls oner Of the New York ‘ 
City Police |! artment, and THE CITY 
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By: Marina Angel, q. 


Of Counsel 


efendants 


Attorney for Derenaants 
i 
By: rregory D. Frost, Esq. 


Opinion and Order 


ituted 
nselves and 
threatened 
The dismissal is 
conducted under 
Service Law (McKinney 1973) which basically re~- 
that those employces hired last will be 
in > af reduction 1n force. 
1983 and 2000e-2, 
under the due 
1al protection clauses of the Fourtcenth 
States Constitution. 
Plaintiffs request class detcurmination but 
moved for the appointment of a three judge court 


to Section 2284 of Title 28 U.S. 


Plaintiffs contend that frou 1963 to 1969, 


‘ 


permitted to take a competitive examination tour 


the position of policewoman (since thut time the title 


"police officer" has been construea , cover both males 
females.) However, in 1969, @ «i\ Service test 
on for the post of policewoman ais Larting in 1972, 


appointments were made of the named einkif€fFs and mem) 


1 i 4 
@ aaa 
: by the pl 
nat n i 
c 
CT f « lé 


which occurred after an effort to alicviate the employer 


nized bona 
were first 


the circui 


permissibl 


98a 


Opinion and Order 


During the same period, al least five 


1s were given for policemen, «und it is claimed 


intiffs that this situation ,»roduced discri- 


gainst females on the New Yurk City police 


The layoffs now proposed will] reduce the number 


on the police force by 73.5 per cent, while 


per cent of males will be discharged. 


A claim similar to that raiscd here is to be 


scsey Central Power & Light Co. v. Local Union 


508 F.2d 687 (3d Cir. 1975), and in Waters v. 


Steel Works, 502 F.2d 1309 (7th Cir. 1974). In 


se cases racial discrimination was claimed 


acks were discharged under a personnel cutback 


tially discriminatory hiring jvactices. The cut- 


when the employer attempted to follow a recog- 
‘ Ps 3 


fide seniority system whecchy those last hired 
to be relieved of their dutics. In both cases 


t courts held that such a seniority system was 


eC. 


The fact that the case at Jaas its bottomed on 


iscrimination does not altec (the underlying prin 


ba) 
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such a seniority 


York Civil § 


» to grant 


vidual or any yroup because of 


yrder sought by the plaintiffs in this 


directly contrary to that section and 


other circuits. Under the circumstan 


of the plaintiffs will he 


ismissed. 


SO ORDERED. 


New York 


danied 
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al) 


ially and 

he Ci ty 
individually 

lice Commissioner 
Department 


a public 


given that BERALDINE L. ACHA and 


EGAN, each individually and on behalf of all others 


ilarly situated, by appeal to the United States Court c 


Appeals for the § ircuit from the order denying plaintif 


y injunction restraining and prohibitin« 
nd their agents, servants and employees fron termi 


»f any female Police Officer employed by 


Police Department, and from the final 


in all respects, herein entered on the Ist day o 


Dated: New 


Y OURS 


Ronald H, Shechtman 


MURRAY A, GORDON, P 

TO: Corporation Counsel Attorneys for Plain 
of the City of New York, 666 Third Avenue 

New York, New York, 


212-661-7900 
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Las’ OEPARTMENT 


<a he Wy 3EENABD RICHLAND, 
oi “\, SEXP AKREABKBAK Corporation Counse! 


The Honorable Kevin T. Duffy 
rited States District Court 


Cc tac 


or the Southern District of New York 
nited States Courthouse 

Foley Square 

New York, New York 10007 


Re: Beraldine L. Acha, et al. 
v. Abraham D. Beame, et al. 
71> Civ SLZ8 


ference to the letter of July 30, 1975 to you from 

. Gordon, Attorney for plaintiffs in the above- 
oned matter, the City defendants herein urgently 

e both the substance and the procedure of plaintiffs' 
est for leave to amend their complaint. 


yo 


©. er 23 9S 


m + 


be) 

ale) 

}2O 
~ 


= 


Plaintiffs submit that the recent decision in Watkins v. 


United Steel Workers, No. 74-2604 (5th Cir. July 16, 1975), 
"indicated that remediation by way of seniority preference 
is available at the instance of those members of a minority 
group who can demonstrate that they are victims of the 
discrimination which it is sought to remediate by such 
preference. Defendants are compelled to respond with 

that Court's own words: 


We specifically do not decide the rights 

of a laid-off employee who could show that, 
but for the discriminatory refusal to hire 

him at an earlier time than the date of his 
actual employment, or but for his failure to 
obtain earlier employment because of exclusion 
of minority employees from the work force, he 
would have sufficient seniority to insulate 
him against layoff. (Emphasis added.) 


BNA 


A Daily Labor Report 7/18/75 No. 139 p. 2. 
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To: The Honorable Kevin T. Duffy 
Page 2 


In addition counsel's letter states that "The cases 
in this Court's decision of July 1, 1975 are not to 
In fact, Waters v. Wisconson 
(7tn Cry. Lo7e) dealt directly 

application of a bona fide sen‘ority system 
plaintiff aeteee who had, in fact, suffered prior 
crimination. Having affirmed the District Court's 
of prior discrimination in hiring practices by the 
dant, the Circuit Court nonetheless upheld the bona 
seniority system under the language and legislative 
of Title VII. Similarly, in Jersey Cen tral Power 
CO. vw, Local Union 327 e6.al...; 
the court upheld the bom fide seniority system despi 
disparate impact on women and minorities who had r 
been hired pursuant to a conciliation agreement wi 
The conciliation agreement, of course, came about after 
charge of discrimination in violation of Title VII was filed 
and the EEOC investigation found reasonable cause to believe 
there was discrimination in hiring and job assignmen 


Ss. 


Accordingly, the Watkins <¢ isi I vides no basis 
for a decision contrary ast ) ision of this 
Court. In fact, Watkins is decision 
to the extent it upholds a bom fide seniority system based on 
the facts before it. And, theré is no basis in that decision 
of any remediation through fictional seniority. 


As to plaintiffs' procedures for seeking leave to 
amend through a proposed judgment, defendants respectfully 
refer the Court to Swan v. Board of Higher Education, 319 
F 2d 56 (2d Cir. 1963). In that case an Nn Opinion w was entered 
on the clerk's docket hook but the clerk had failed to pre- 
pare and file a separate document embodying the order 
pursuant to Rule 10 of the General Court Rules for the 
Southern District. The Court in Swan held that nothing 
in Rule 15a of the Federal Rules of Civil Procedure suggests 
an readedphea to its terms for the failure of the clerk to 
perform a ministerial function. The Court discussed the 
purpose of the clerk's function as to avoid delay in initi- 
ating post-judgment proceedings that might be caused by 
inadvertence of the district judge in neglecting to direct 
the clerk to formally enter a judgment. 319 F 2d 56, 61. 


Accordingly, the Court,stating that the issue 
was determined on tie day the opinion was filed with the 
words "So ordered", and entered in the clerk's docket 
books, held that plaintiff knew the decision that day and 
could have moved to amend instead of filing a notice of 
appeal. Plaintiff therein was seeking to capitalize on a 


mere clerical] error which in no his ri S. 
Defendants urvie that, at lea itive of 
e of laintiff's prof Tak bepecs by 
ich plaintiffs seek the Co 
and therefore requires plain 
yever, in addition defenda 
asis for thit leave to be g 


ji ~ 7] 
; nhss. et al.« 289 F 26° 8iis 873 (2a. Cir. = 8) ae 
However, tne Court is not dulge in a futile 
ic} here the mplai as amended, would be 
1 De ’ 405 F 2d 496, 
1969). Sin s with gh ejudice 


*@ 


S ‘ 9 o7¢ 
t on July 2a SPDs 
cketing of a sepa- 


2. 
rate under Pule 10 of 
the moreover, should 
not, he amendment of 


PIIHL . Moreover, there is no basis 
15a, 59e or 60b to warrant such amendment 
tional facts because of the decision in 
ora. The issue before this Court and upon 

,1975 decision was based is in no way 
ghee decision. 


grant plaintiff's request, 
efer motion to dismiss this 
t id not order the parties 
t ‘4 nts submit it 1s unneces- 
sary light of plaintiffs' 
ubmi I “judgment, defendants include 
herewith their proposed counter-judgment. 


Se hae 


- 
LAND 
insel 

Defendants 


Y) RERNA 
Ww. BERNARD 


RICH 
Corporation Cou 
Attorney for D 
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rable Kevin T. wuffy August 7, 1975 


Enclosure 


Attorney 


Raymond fF. Burghardt 
Clerk of the Court 
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Proposed Ccunter-Judgment 


UNITED STATLS DISTRICT COURT 

FOR THE SOUTHER DISTRICT OF NEW YORK 
BERALDINE L. ACHA and ARLENE M. EGAN, each 
individuall:' and on behalf of all other 


Cc 
. y ; 

= Zt ‘ 4 ate 

Simliariy Situated, 


ABRANAM D. BEAME, individually and in COUN'TER- 
his capacity as Maycr of the City of JUDGMENT 


New York, MICHAEL J. CODD, individually and 
in nis capacity es Police Commissioner of the 
Wew York City Police Department and the 

CITY OF NEW YORK, as a public employer, 73 Civ 3229 


Defendants. 


This action came on for hearing before the 
Court, Honorable Kevin T. Duffy, District Judge, presiding, 
and the issues having been duly heard and a decision having 


been cGuly rendered 


It is Ordered and Adjudged 
that the application of plaintiffs for 
a preliminary injunction be denied, and 


that the action herein be dismissed. 


Dated: New York, New York 
August neg EE. 


Clerk of Court 
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ugust 15, 1975 


‘ne Honorable Van TT. Dutty 
United States istrict Court 
Southern Distri-t of New York 
United States Courthouse 

Foley Square 

New York, New York 10007 - 


RE: iaraldine L. Acha, ct al., v. Abranaia 
- Beame, et al., 75 Civ. 3128 
de nl BE AR A SEO i st 


Vonorable Sir: 


We are) submitting this letter in response to that of 
the Assistant Corporation Counsel, dated August 7, 1975, concern- 
ing plaintiffs' proposed judgment in the.above entitled matter. 


Jefendants counsel contencs that Watkins v. United 
Steel Workers, "lo. 74-2604 (Sth Cir. July 16, 1975), “providcs 
no basis for a «decision contrary to the July 1, 1975 decision 
of this Court." We respectfully submit that counsel is in error 
in her analysis of Watkins, and that the proposed judgment of 
plaintiffs with leave to amend the complaint will allow the pre- 
sentation of valid, substantial and triable issues of fact and law 
with particular respect to the class of plaintiffs who were victims 
of past discrimination and have accordingly been injured by reason 
of defendants’ action herein at issue. 


As eviicent in the excerpt of Watkins cited by defe:idants' 
counsel, the Fifth Circuit specifically did not decide the rights 
of aiployees laiil-off under a seniority system because of their 


prior discriminatory exclusion from the work force, and ruled that 
remediation for such employees was not necessarily, or by binding 
precedent, precluded under Title VII. Plaintiffs herein propose 
to ameni their complaint to raise specifically the issue of the 
entitlement to relicf of the class or subclass of plaintifis, 

who have been e-fectively denied seniority credit or tenure 
‘ecause of discriminatory hiring practices which precluded or 
deferred their «cmployment. The Court in Watkins found that neither 
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Waters v. Wis isin Steel Works, 502. F2d 1369 (7th Cir. 1974), 

nor Jersey Cer ral Power & Liqut Co. v. Local Union 327, 503 F2d 
87 (3d Tir. iS), were dis Spogitive of the entitlement of such 
laintif£és to Licft under Title Vit: 


The “ourt in Watkins also found that the seniority 
System there at issue was not in violation of 42 USC $1931 in 
-he specific circumstances there presented precisely and only 
because of the ahsence of any showing of past discrimination 
Wainst BBN et plaintiffs which affected their seniroity 
status and ten're., By Laplication, then, the Fifth Circuit con- 
Sidered that a [1931 violation would he established where senior- 


ity freezes past discrimination. The Court RERRENLONG20 in Watkins 
the dual attach hy plaintiffs in challenging the defendants' em- 
loviient practices under both Title VII and 42 usc 61981, and 


rendered specific noléings with respect to both bases of plaintiffs 
complaint. The Fifth ¢ Circuit did not accept defendants' argument 


in Watkins that the $1981 challenge was subsuned by Title VII 


or that separate and independent relief was not available under 


JLlIG1. Plaintiffs here have analagously alleged violations of 
oth Title VII and 42 USC $1983. We respectfully submit that 


there is no direct and substantial judicial authority which pre- 
cludes remediation under 42 USC §1981 or 31983 for plaintiffs here- 
in who were victims of prior dtauetindunbiies action. 


The leave to amend the complaint which plaintiffs here- 
vy seck will place squarely nefore this Court allegations an 


issues of specific past discriminatory action, which has Gir--tl 
affected and injured certain plaintiffs in the deprivation of 
soniocrity status and job tenure sposition of such alleyations, 
firmly believe, will domonstrate a significant showing and 
roof in this regard. 


vefense counsel also challenges plaintiffs submission 
a a proposed judgment by relying on Swan v. Board of liigher 
ducation, 319 FP. 2d 56 (2d Cir. 1963). Swan held that an ~anended 


SoERinTae coul’ not be served as a matter of right, without leave 
of court to do so, merely because the clerk has failed to enter 
judgment after dismissal of the original complaint. The plaintiffs 
nere arc in co..pliance with Swan. We have not served an amended 
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complaint, an @ are Seeking leave to do so in the only way now 
available to i.c., by submission of a proposed Judgment 
granting leave to amend. There is no judgment which we could move 
to amend pursuant to Rule 59(e) to incorporate leave to amend the 
complaint, or from which we could seek relief pursuant to Rule 
60(b). Submission of the proposed judgment raises all the issues 
of a motion for leave to amend pursuant to Rule 15(a). The sub- 
stantive argu its by both sides on the propriety of allowiny 
anendment conf! 2a at the motion here is in all material respects 
the applicatio: nave to amend contemplated by Swan. 


ne 


For the foregoing reasons, we respectfully urge that 


plaintiffs' proposed order be entered. 


Very truly yours, 


SURRAY A. GORDON, P. C. 


BY : 
MAG: pb MURRAY A. GORDON 


MTancy E. Slegel, Esq. 
Assistant Corporation Counsel 
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UNITED :TATLS DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


BERALDINE L. ACHA and ARLENE M. EGAN, each 
individually and on behalf of all other 
Similarly situated, 


Plaintiffs, 


-agalinst- 


PROPOSED 
ABRAIIAM D. BEAME, individually and in COUNTER- 
his capacity as Maycr of the City of JUDGMENT 
New York, MICHAEL J. CODD, individually and 
in his capacit¥ es Police Commissioner of the "~— | 
New York City Police Department and the 
CITY OF WEW YORK, as a public employer, 75. Ca¥ 3228 


Defendants. 


This action came on for hearing before the 
Court, iionorable Kevin T. Duffy, District Judge, presiding, 


and the issues having been duly heard and a decision having 


lt is Ordered and Adjudged 
that the epplication of plaintiffs for | 
a preliminary injunction be denied, and 


that the action herein be dismissed. 


atiENT  ERTERED-%46.- 


Jated: New York, New York 
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